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Limitations of Actions — Private Nuisance — Southern Ry, Co. v. 
McMenamin, 73 S. E., 980 (Va.). — Held, that a railroad is a permanent 
structure, and, where it is a nuisance, there is only one right of action 
therefor, which will be barred within the statutory period, and the entire 
damage suffered both past and future must be recovered in one action. 

Where a railroad is constructed by lawful authority and is not operated 
in a negligent or unlawful manner, it is not a nuisance to an adjoining 
landowner. Grand Rapids, etc., R. Co. v. Heisel, 38 Mich., 62; Beseman v. 
Pennsylvania R. Co., 50 N. J. Law, 235. But the company cannot escape 
from liability for damage caused by the improper location and maintenance 
of structures which are incidental to the ordinary operation of the road. 
Baltimore, etc., R. Co. v. Fifth Baptist Church, 108 U. S., 317; Garvey v. 
Long Island R. Co., 159 N. Y., 323. And where a structure of this nature 
is permanent but shelters a nuisance which is transient and recurrent, suc- 
cessive actions may be brought for each recurrence of the consequent injury 
and the Statute of Limitations will run only from the time of the respec- 
tive recurrences. City Council of Augusta v. Lombard, 101 Ga., 724; Ster- 
rett v. Northport, etc., Co., 30 Wash., 164. There is considerable author- 
ity in support of the doctrine of the principal case that where the original 
nuisance is of a permanent character, so that the damage inflicted thereby 
will be permanent in all probability, recovery for damages past and future 
must be had in a single action, which is deemed to have accrued when the 
nuisance was created. Powers v. Council Bluffs, 45 Iowa, 652; Chicago, 
etc., R. Co. v. McAuley, 121 111., 160; St. Louis, etc., R. Co. v. Anderson, 
62 Ark., 360. But even where this doctrine has been recognized, there has 
been a strong tendency to restrict its application by narrowing the defini- 
tion of permanent nuisances. Petit v. Green County Grand Junction, 119 
Iowa, 352; Baker v. Leka, 48 111. App., 353. In most jurisdictions, how- 
ever, this rule requiring all damages to be recovered in a single action, has 
not been accepted. Aldworth v. Lynn, 153 Mass., 53; Doran v. Seattle, 24 
Wash., 182. It would seem, nevertheless, that the doctrine of the prin- 
cipal case, though supported by a minority of authority, is preferable, in 
that in such cases where the nuisance is reasonably sure to prove recur- 
rent, litigation is restricted to a single action instead of being extended 
indefinitely to a series of suits of a similar character. 



Release — Joint Tort-Feasors. — Flynn v. Manson, 126 Pac, 181 
(Cal.). — Held, a release of one of several wrongdoers from liability 
releases his co-defendants, though the release recites that it is not claim- 
ant's intention that it so operate. 

It is a generally recognized rule of law that a technical release under 
seal to one of the wrongdoers will bar recovery against the other, Rogers 
v. Cox, 66 N. J. L., 432, and this is so even though the release expressly 
stipulated that it was to apply to no one except the one to whom it was 
given. Gunther v. Lee, 45 Md., 60. An unconditional written release not 
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under seal, will have the same effect. Aldrich v. Parnell, 147 Mass., 409; 
Ayer v. Ashmead, 31 Conn., 447, and oral testimony is inadmissible to 
change the effect of such an instrument. Goss v. Ellison, 136 Mass., 503. 
In accordance with the position taken in the principal case, it is quite gen- 
erally held that an express stipulation that it shall not have that effect is 
of no avail. Abb v. No. Pac. R. R., 28 Wash., 428; McBride v. Scott, 132 
Mich., 176; Dulaney v. Buffun, 173 Mo., 1. Yet in Walsh v. N. Y. C. & 
H. R. R, 140 N. Y. App., 1, and in Carey v Bilby, 129 Fed., 203, such an 
instrument was regarded as a covenant not to sue, and a covenant not to 
sue does not operate as a release. Texarkana Tel. Co. v. Pemberton, 86 
Ark., 330. There is a tendency in some jurisdictions to allow the inten- 
tion of the parties to regulate the extent to which a release not under seal 
shall be given effect, Bloss v. Plymale, 3 W. Va., 393, and it will not oper- 
ate as a release where the instrument shows it was not intended to have 
that effect. Edens v. Fletcher, 79 Kan., 139. In Fitgerald v. Stockyards, 
89 Neb., 393, it was held not to be a release unless it was agreed between 
the parties that payment was in full for all damages suffered, and parol 
evidence is admissible to show the real intention. Where the release is of 
one not shown to be a wrongdoer it will not operate to discharge the 
others who are responsible. Western Tub. Co. v. Zang, 85 111. App., 63 ; 
Thomas v. Central R. R. Co., 194 Pa., 511. Even under such circum- 
stances it has been given the effect of a release by some courts. Miller v. 
Beck & Co., 108 La., 575 ; Hartigan v. Dickson, 81 Minn., 284. 



Witnesses — Cross-Examination to Indicate Bias. — Wheat v. State, 
57 So., 68 (Ala.). — Held, it is proper to ask a prosecutrix on cross-exam- 
ination if she is not "mad" with defendant because he has a mortgage on 
her property. 

A wide latitude of construction is applied in the application of the 
rule that it is always competent to show the hostility of a witness to a 
party against whom he is testifying; it being essential for the jury to 
differentiate between a biased and indifferent witness. Daggett v. Tollman. 
8 Conn., 168 ; Bishop v. State, 9 Ga., 121 ; John Morris Co. v. Burgess, 44 
111. App., 27. It is held' that any question that may have a tendency to 
show bias is allowable on cross-examination. State v. Krum, 32 Kan., 372. 
But the extent to which the examination may go to show bias rests within 
the discretion of the trial judge. State v. May, 172 Mo., 630; People v. 
Brooks, 131 N. Y., 321. The authorities are consistent that a clear oppor- 
tunity should be accorded counsel to show the nature and extent of the 
animosity on the part of the witness. People v. Bird, YZA Cal., 32; Blan- 
chard v. Blanchard, 191 111., 450. A witness may be properly asked 
whether he and accused are not on unfriendly terms because of a bill the 
witness owes defendant. Sanford v. State, 143 Ala., 78. The fact that the 
witness is interested in defendant corporation is admissible to show bias. 
Preferred Ace. Ins. Co. of N. Y. v. Gray, 123 Ala., 482. But it is error to 
permit on cross-examination a question that only humiliates a witness, the 



